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Human Rights Violations and the Faceless Courts in Peru

I. SUMMARY AND RECOMMENDATIONS
Summary

The incarceration of hundreds of innocent prisoners charged or convicted of terrorist crimes they did not commit is now an open secret in Peru. While
there may be disagreement about the numbers unjustly prosecuted by Peru's "faceless courts," no one in Peru, including the architect of the court
system, President Alberto Fujimori, denies that the problem exists. Those caught up in the system are presumed guilty and have minimal
opportunities to demonstrate their innocence. In recent years, the Minister of Justice, the former prosecutor for terrorism, Fujimori himself, and many
lawmakers have proposed the creation of special mechanisms such as a review commission to remedy defects in the trials, at least in those cases
where there are compelling reasons to believe in the defendant's innocence. Yet nothing has been done to establish any such mechanism. In the
meantime, faceless military and civilian courts, conducting secret trials behind prison walls, continue to sentence Peruvians to decades of
imprisonment in life-threatening conditions without offering them the basic judicial process guarantees required by international human rights law.

Extrajudicial executions and disappearances by Peru's military and police have been dramatically reduced in the past three years, demonstrating the
effectiveness of international pressure over a government which was officially engaging in these atrocities. This is a welcome development, even if
the arbitrary deprivation of life by the authorities has simply been supplanted by the arbitrary denial of liberty. Nonetheless, violent state-sponsored
abuse continues as police regularly engage in torture as an interrogation tool; a practice which is facilitated by lengthy periods of police detention
allowed under anti-terrorism procedures and by routine acceptance of coerced confessions as evidence in the faceless courts.

Torture is not only practiced in cases involving terrorism. This was vividly brought home by the death in custody of student Jhoel Huamén Garcia in
Cerro de Pasco on May 26, 1995, and of engineer Mario Jesus Palomino Garcia, in Brefia, Lima, on March 22, 1996. Both were arrested arbitrarily in
the street by police, taken to police stations, and reportedly beaten to death. In both cases, relatives of the victims and human rights groups have been
physically attacked and received death threats after pressing for criminal investigations. On February 18, 1996, three masked men broke into the
home of Dr. Edith Luquillas Gonzélez, a member of the Committee for the Defense of Human Rights in Pasco working on the Huaman case, and
threatened her sisters who were alone in the house at the time. Shortly before the attack, one of the officers accused of Huamén's murder had been
released from prison. Enrique Palomino, a brother of Mario Palomino, had his home shot up in March 1996; and on April 11 men with military-style
haircuts tried unsuccesfully to break in.

Although the inflicting of physical abuse is outlawed in Peru, torture-the intentional infliction of severe pain by a government agent or with that
agent's acquiescence-is not specifically penalized, as required by the United Nations Convention Against Torture and Other Cruel, Inhuman or
Degrading Treatment and Punishment, which Peru has ratified. The scandal caused by these recent torture deaths led to several parliamentary
proposals for a law specifically criminalizing torture. On April 11, 1996, Popular Christian Party congressman Antero Flores Ardoz introduced a bill
which provides a minimum twenty-year sentence for those responsible for causing death by torture. The bill had not passed committee stage at the
time of writing.

Meanwhile, the violence and terrorist tactics employed by armed opposition groups in Peru-predominantly by the now-divided Shining Path-continue
to rob Peruvians of their most fundamental human right: the right to life. According to the National Coordinating Committee for Human Rights
(Coordinadora Nacional de Derechos Humanos, hereinafter the Coordinadora), a respected umbrella group of non-governmental human rights
organizations, Shining Path was responsible for 222 selective assassinations in 1995, considerably more than the 173 cases documented in 1994.
These violations of basic international humanitarian standards far outnumber those committed by the Peruvian military and police. Whatever effect
the human rights movement has had in improving the climate of respect for human rights in Peru in the last few years, none of it has influenced the
behavior of theShining Path. The calculated cruelty which has characterized the Shining Path's ideology and strategy throughout the conflict is deeply
repugnant and in direct contradiction to international humanitarian law.

President Fujimori set up the faceless courts shortly after closing the Congress and placing the judiciary under executive control on April 5, 1992.
Although many steps have been taken in the intervening years to restore some aspects of a balance of power, Peru's democratic institutions are far
weaker today than four years ago. Of particular concern is the continued failure to assure the basic independence of the judiciary. Outside of Lima, all
of Peru's judges and prosecutors continue to serve on a provisional basis, subject to the whims of the executive. Recent steps to reorganize the
judiciary further undermine its independence. The only bright spots in the recovery of democratic institutions in the last year have been the long
delayed appointment of the Defensor del Pueblo, or Human Rights Ombudsman and the reactivation, after a suspension of more than three years, of
the Court of Constitutional Guarantees (7ribunal de Garantias Constitucionales), the ultimate arbiter of constitutional disputes. Human Rights
Watch/Americas believes the Human Rights Ombudsman can play a crucial role in helping to generate a new climate of respect for human rights in
Peru, although his power to do so has been restricted by a limited budget and authority.

As President Fujimori initiates the second year of his second term in office, we urge him to commit his government to redress the injustice he himself
has acknowledged. Two steps are vital to bring to an end the extraordinary anti-terrorism measures which he had always vowed would be temporary.
Fujimori should align his government behind a reform of anti-terrorist legislation to restore full due process rights and to establish an independent
commission to redress the wrongs visited on defendants by the faceless courts. In addition, President Fujimori should demonstrate a commitment to
allowing the reestablishment of a judicial power which will act as a check on political power.

Several government spokespersons have announced to the international community that the process of reviewing terrorism and treason cases is
already underway, although there is no evidence that any action has been taken. The note verbale presented by the Permanent Mission of Peru to the
United Nations office in Geneva on August 12, 1994, during the 46th Session of the U.N. Sub-Commission on the Prevention of Discrimination and
Protection of Minorities, stated that Peru's Congress had already passed a law submitted by the executive creating a commission to review cases. This
was false: almost two years later Congress still has not passed any such law.

In a similar vein, Justice Minister Carlos Hermoza Moya stated, in his address to the President of the United Nations Commission of Human Rights,
at its 52nd Period of Sessions in Geneva (March 18-April 26, 1996), that "...[t]he government is reviewing those trials of citizens in which there may
have been errors in the appreciation of the crimes of which they were accused or in the evidence presented. All because pacification requires a
propitious climate for a true national reconciliation."
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More recently, in an interview in Washington, D.C. in May this year, President Fujimori said, "We recognize that such a situation exists and we are
doing all we can. We would like to have a mechanism soon to allow us to bring justice to those who are unjustly in detention. We don't doubt that
such people exist..."

Such statements appear to be geared for external consumption, where criticism of the faceless court system has been persistent. Meanwhile, the
faceless courts which gave rise to the injustices in the first place continue to function, despite government promises last year to return terrorist cases
to ordinary courts. Inevitably, the faceless courts will generate more cases. Unless action is taken soon, the numbers of innocents imprisoned will
continue to grow, and they are already scandalously high.

According to a 1994 census conducted by Peru's National Penitentiary Institute (INPE), 5,003 individuals are currently in prison either charged or
convicted of treason or terrorism (the two categories under which politically-motivated crimes are catalogued), just under one quarter of the total
prison population. Sixty-six percent of these prisoners are officially described as belonging to the Communist Party of Peru - Shining Path (Sendero
Luminoso),and ten percent to the much smaller Tupac Amaru Revolutionary Movement (Movimiento Revolucionario Tupac Amaru, MRTA). The
remaining twenty-four percent are described as having "undetermined" affiliation, which evidently means that they belong to neither of the above
groups. Within prison walls, authorities carefully segregate those prisoners considered to be without affiliation from those of known militancy. It is
reasonable to assume that the category defined in the statistics as "undetermined" corresponds roughly with the number of prisoners who are innocent
or who collaborated with the guerrillas against their will. The Coordinadora is assisting with the legal defense of 607 prisoners they consider to be
innocent. However, they are convinced that there are many cases of possibly innocent detainees for which they have no information. Allowing for
human error in assessing probable innocence and for undetected cases, the number of innocent prisoners could scarcely be less than 500, and it may
be considerably higher.

Section IV of this report is devoted to an account of the arrest and trials of sixteen prisoners who appear to have been unjustly convicted. We have
selected the cases to illustrate different due process violations associated with the counter-terrorist trials. Procedures in both the secret military
tribunals which try cases of treason (traicion a la patria), and the civilian faceless courts which try terrorism cases violate elementary international
due process obligations. We have analyzed these violations in detail in earlier reports. The cases described here include people tortured into
incriminating themselves while held incommunicado, or falsely incriminated by others who were themselves tortured or coerced, or who volunteered
false information maliciously or thoughtlessly. All of these defendants were prevented by law from questioning their accusers. Often they were
simply the victims of verdicts reached without a careful consideration of the evidence presented, or where there had been no effort made to confirm
unsubstantiated allegations.

We are disturbed by the view commonly expressed by government officials that due process restrictions are a necessary price to pay to deal
effectively with terrorism. Some variant of this argument, that it is impossible to make an omelette without breaking eggs, is used by governments of
every hue to justify human rights violations. Certainly governments are obliged to protect citizens against arbitrary violence. But it is self-defeating,
as well as immoral, to arbitrarily deprive innocent citizens of their liberty as a collateral cost of achieving that aim. Moreover, even those who
participated in heinous crimes are entitled to due process under international human rights treaties ratified by Peru.

The human stories which lie behind the cases documented in this report are tragic and compelling: the odyssey of relatives through the cold and
unfamiliar world of the courts; the search for money to pay a lawyer often reluctant to take on a case which carries with it a powerful stigma in
today's Peru; the lawyers who prove corrupt or incapable; the race against time to track down witnesses and collect testimonies; the abandoned wives,
husbands, and children; the broken careers, reputations, and friendships; the draconian prison regimen which must be endured for years even by those
who are eventually acquitted; and above all, the wounding experience of being treated arbitrarily like a criminal and an enemy.

Recommendations

Human Rights Watch/Americas makes the following recommendations to the government of Peru:

* The government should establish an independent judicial review board to examine the sentences of all persons currently imprisoned under DL
25475 (the terrorism law) and DL 25659 (the treason law), giving priority to cases where there are strong indications of innocence, including those

cases documented in this report.

* The judicial review board should establish criteria for the evaluation of evidence and reject verdicts based on testimony by repented guerrillas or
other witnesses which has not been independently corroborated during the trial. All evidence gathered by torture should be dismissed.

* The board should be empowered to recommend the reduction of penalties which are disproportionate in relation to the gravity of the offense as well
as to reverse the convictions of those imprisoned without credible evidence against them.

* Immediate steps must be taken to end the use of torture. Peru's criminal code should be reformed to specifically criminalize torture and assign stiff
penalties. Those who engage in torture should be prosecuted and punished. Judges should be prevented by law from accepting as evidence statements
made under torture.

* The government should end military jurisdiction over civilians, reform the anti-terrorist law, and ensure that the principle of judicial accountability
is respected by abolishing the faceless courts, and ensuring that terrorism trials are public. Until that objective is accomplished, the government
should take the following measures as a matter of urgency:

* restore the power of the examining judge to order the release of the suspect when the judge is convinced that there are no grounds for prosecution,
without it being necessary for the defendant to remain in prison until the decision has been ratified by the full court;

* in cases which will proceed to trial, restore the capacity of the judge to determine whether detainees should be remanded in custody or be allowed to
attend their trial at liberty, as provided for in the International Covenant on Civil and Political Rights (Article 9[3]) and the American Convention on
Human Rights (Article 7[5]);

* release immediately persons declared innocent by a military judge, or on appeal by the Consejo de Guerra. To keep them incarcerated until the
verdict is confirmed by the Supreme Council of Military Justice constitutes arbitrary imprisonment;

* ensure that judges, rather than police, determine the circumstances in which detainees are held incommunicado. Judges must strictly supervise
incommunicado detention to prevent ill-treatment and should impose incommunicado detention only when strictly necessary to protect the
investigation;

* ensure that individuals prosecuted for serious offenses like terrorism and treason be tried by qualified and competent judges, with appropriate
training and experience in criminal law;

* allow defense lawyers the right to cross-examine prosecution witnesses. Testimonies which have not been subject to cross-examination should be
inadmissable, and police or army witnesses should be required to attend court for questioning by the judge if the defense requests it;

* end the humiliating, intimidating, and senseless practice of making defense lawyers wear hoods before and during trials in military courts.

* Prisoners who were unjustly convicted and imprisoned for treason or terrorism should be compensated.
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* All prisoners, irrespective of the gravity of their offense, should be allowed to receive weekly visits from their families.

Human Rights Watch/Americas calls on the Shining Path and MRTA to halt immediately all actions which violate Common Article 3 to the four 1949
Geneva Conventions and other norms of international humanitarian law. Political assassinations, outrages against the personal dignity of captives,
indiscriminate attacks on civilians, and hostage-taking are strictly prohibited by the laws of war and should halt immediately. The Shining Path, which
hasheretofore rejected the very notion of individual rights, should make a public declaration of its determination to adhere to the standards of
international humanitarian law, and specifically renounce the use of violence against civilians under all circumstances.

The Clinton Administration should redouble its pressure on the Fujimori government to end the use of faceless courts in Peru, to restore the
independence of the judiciary, and to review the cases of all those tried by faceless courts, giving urgent priority to those deemed innocent by local
human rights organizations. To that end, the U.S. government should:

* oppose the pending loan at the World Bank for the judiciary and use its influence with other governments to block the loan. World Bank or other
international assistance to Peru's judiciary should be conditioned on a restoration of the independence of the judiciary and an end to practices which
blatantly violate due process norms;

* sponsor a resolution at the upcoming meeting in Geneva of the U.N. Subcommission for the Prevention of Discrimination and Protection of
Minorities to condemn the due process violations associated with the faceless courts and the denial of justice represented by the 1995 amnesty law;

* support the naming of an independent expert by the United Nations Human Rights Commission when it meets in Geneva during the first quarter of
1997. The expert's mandate should include monitoring and publicly reporting on Peru's human rights situation.

II. BACKGROUND

Since the enactment of Peru's anti-terrorist law (Decree Law 25475) and treason law (Decree Law 25659) in June and August 1992 respectively,
Peruvian special courts have sentenced and imprisoned thousands of people for offenses related to terrorism.1

The laws were introduced at a moment of national trauma because of escalating terrorist violence, especially around Lima, where one third of the
population lives. The justice system had failed notably to confront terrorism effectively. President Alberto Fujimori's coup of April 5, 1992, by which
he dissolved Congress, purged the courts, and curbed the press, opened the way for the introduction of tough anti-terrorist measures with a minimum
of opposition.2

Since that date, some (but not all) of the basic institutions of Peruvian democracy, such as the Congress, have been restored. In presidential elections
held on April 9, 1995, President Fujimori was re-elected peacefully with a comfortable margin. Terrorist violence, although by no means eliminated,
has declined sufficiently for many Peruvians to refer to the past as the "bad days" and think of the future with a degree of optimism unthinkable five
years ago. Violent human rights violations by state agents declined significantly in 1994 and 1995, compared withprevious years. While to some
extent this lower level of human rights abuse may be attributable to a reduced insurgent threat, it undoubtedly reflects as well a shift in tactics by the
authorities, whereby prolonged arbitrary detention under the faceless courts has taken the place once occupied by disappearances as a way of
eliminating political enemies.

This notable reduction in the level of political violence in Peru has been accompanied by an increase in human rights violations in the administration
of justice. While hundreds of Peruvians are unjustly imprisoned by the faceless courts, victims of egregious human rights violations, such as torture,
arbitrary execution, and disappearance by government forces have had to sacrifice any hope of obtaining justice through the courts because of an
amnesty law enacted in June 1995. The law, which prevents the courts from investigating human rights violations committed by police or military
forces during the war against the terrorist groups, also freed the handful of soldiers who had been convicted, including members of a government
death squad responsible for a string of political murders and disappearances.

Moreover, while extrajudicial executions and disappearances have been greatly reduced, other violent human rights abuses, such as rape and torture,
may have actually increased with the introduction of lengthy police detention periods under the faceless courts.

The terrorist laws decreed in 1992 established that persons accused of crimes of political violence, whether defined as terrorism or treason, would be
tried by secret or faceless prosecutors and judges-terrorism in faceless civilian courts and treason in secret military tribunals. The decrees also
extended permissible periods of police detention, severely restricted the right to defense, and established a new punitive prison regime for terrorism
and treason convicts.

In an earlier report on the courts, we concluded:

Since 1992 faceless courts have amassed a breath-taking record of human rights violations. To enumerate the particulars is to descend into a citizen's
nightmare, where no rule is inviolable, no right guaranteed, no precedent honored. In Peru, the arbitrary permeates every stage of the judicial process:
from arrest to charge, investigation, trial, sentencing and appeal.3

The arbitrariness of the courts and their systematic violations of elementary rights of defense and due process have been criticized by several United
Nations human rights bodies, as well as the Inter-American Commission onHuman Rights.4 The non-governmental international human rights
community has been equally unanimous incondemning them.5

No one can state precisely how many innocent prisoners there are. In 1996 the Coordinadora reported that it had given legal assistance to a total of
1,390 unjustly accused persons since 1992, of whom 607 remained in prison as of December 1995 and twenty-three were still wanted for arrest. The
Coordinadora stressed that the figure was incomplete and only reflected the cases which were brought to it.6

In November 1995, seven human rights organizations, as well as church groups and independent lawyers, jointly published a volume entitled 7he
Innocents Have Names, which gave details of 300 cases they were defending.7 This number is no more than a selection of the cases known to these
organizations and individuals, and the preface to the book points out that the total number could be much higher, given that the majority of those
affected come from the poorest sectors of Peruvian society without ready access to human rights organizations or church groups, and live in remote
and inaccessible rural areas. In recent months the Coordinadora has spoken of upwards of 700 cases. In the early years of the terrorist law, the authors
comment, talking of innocent terrorist prisoners would have been to invite instant accusation of being in sympathy with the subversives. However,
that perception has changed. Television, radio, and print media have carried compelling stories of the traumatic personal consequences of faulty
judicial decisions. Both the Catholic and Evangelical churches have devoted programs of assistance to innocent prisoners.

A. Reforms in 1995-1996

The government, too, is at least aware that injustices have been committed, even though it has lacked the political will to remedy the situation.
President Fujimori recently acknowledged the plight of innocents convicted of terrorism in an interview with the National Broadcasting Corporation
(NBC) during a visit to Washington on May 22, 1996. Fujimori was asked by NBC:

The human rights organization Human Rights Watch, which is an independent organization, finds that since the inception of your government in Peru,

there has been a clear reduction of cases of forced disappearance of civilians, but, nonetheless, due to the faceless court system, there are about four
hundred innocent civilians in detention.
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To which President Fujimori replied:

The Repentance Law system was misapplied by civilian and military judges and prosecutors in some cases in which these unjust detentions took
place. We are following up on this matter. We recognizethat such a situation exists and we are doing all we can. We would like to have a mechanism
soon to allow us to bring justice to those who are unjustly in detention. We don't doubt that such people exist. In any fight against terrorism this type
of situation can take place. Don't forget that we have withstood twenty-three years of terrorism, with car bombs like the one in Oklahoma taking
place, on average, once a week.8

This statement contrasts with previous statements of government officials: "Unfortunately, unfair arrests and irregularities...have occurred,"
acknowledged then-Special Prosecutor for Terrorism Cases Daniel Espichan in September 1994, "but one can't cry over spilled milk."9 This slightly
more flexible stance on the president's part is no doubt the product of years of dogged work by Peruvian and international human rights organizations,
both of which have developed a concerted campaign for justice for the victims of the faceless courts.

The newly elected Defensor del Pueblo, Jorge Santistevan, expressed concern about the innocent prisoners in a recent interview shortly after
assuming his position:

I would say that there are at this moment, in my mind, three ways in which we could address (this problem). First, we could look for a way, within the
(existing) procedures, that a norm could be found to create some mechanism of revision, because we cannot ignore that the trials that have taken place
and are still taking place, have been under exceptional circumstances. In the second place, and overlapping partly with the first, the various legislative
proposals which have been made must be analyzed to see how we could push them forward, or arrive at a novel proposal. In the third place, we could

search for a formula, which with great diplomacy and discretion, could form the basis for some kind of pardon, which, although it solves only part of

the problem, could at least restore liberty to people who have lost it without justification.10

In response to domestic and international outcry about the injustices inherent in the faceless court procedures, the government during 1995 amended
several aspects of the anti-terrorist law which had attracted particular criticism. These steps included the following:

* January 6, 1995: Supreme Decree 01-95-JUS prohibited the police from presenting detainees charged with terrorist offenses to the news media,
although the police were allowed to continue this practice in the case of detainees charged with treason. The practice of presenting detainees to the
press wearing black-and-white-striped prison garb violates the presumption of innocence.

* April 21: Law 26447 restored the right of access to a lawyer from the moment of detention and also mandated the presence of the public prosecutor
during the police interrogation.11

This law also raised the age at which juveniles could be charged as adults in terrorism cases from fifteen years to eighteen, bringing it into line once
more with the norm regulating ordinary criminal offenses. As a result numerous cases of minors facing prosecution by faceless courts were
transferred to juvenile magistrates, and out of the penitentiary system to juvenile detention centers.12

Law 26447 also provided for the termination of the faceless civilian court system from October 15, 1995, without eliminating the military faceless
courts. As this deadline approached, however, there was a flurry of parliamentary activity on the government benches to get it postponed. At the last
moment, on October 13, 1995, a bill was passed extending the faceless courts until October 16, 1996.

* July 21, 1996: Law 26508 established that beneficiaries of the Repentance Law who committed terrorist crimes after benefitting from the law would
be tried for treason by military courts, and if found guilty given life imprisonment.13

* March 28, 1996: Congress passed legislation whereby prisoners acquitted and freed by military or civil courts, whose cases had been reopened
following the reversal of the acquittal by the Supreme Court, would not be liable to re-arrest but might stand trial by summons. During 1995 the
Supreme Court ordered retrials of hundreds of prisoners who had been acquitted by lower courts, following judicial reviews mandated by the anti-
terrorist law. In the great majority of cases the new hearings were ordered to correct purely formal or technical flaws in the original trials, such as the
failure to record the code number of the magistrates at the beginning of the sessions.14 Many former prisoners were re-arrested in 1995, pending new
trials.

B. Continuing Due Process Limitations

Most of the reforms described above are welcome, if long overdue, improvements. However, they have not affected the basic due process
shortcomings of the faceless court system. Features of this system which remain unaffected and which contribute to unjust prosecutions and
convictions, include:

* the vague definition of terrorism and the disproportionate penalties assigned. The anti-terrorism law gives imprecise catch-all definitions of
terrorism and violates freedom of expression by criminalizing acts such as "provoking anxiety," "affecting international relations," or seeming to
excuse the behavior of terrorists (apologia del terrorismo). Both the terrorism laws and the treason law violate the principle that the punishment
should fit the crime. Under the treason law, for instance, a teacher who espoused the ideals of the Shining Path and a terrorist who had killed dozens
with a car-bomb could receive the same sentence: life imprisonment.

* excessive concentration of powers in the hands of police. The police continue to enjoy excessive powers in the early period of detention in terrorism
and treason cases. In terrorist cases the normal period of twenty-four hours for which the police may hold a suspect before presenting him or her to a
judge is extended to fifteen days.15 Although in theory the presence of the prosecutor and defense attorney during police interrogations should
safeguard against coercion, intimidation, and torture, in practice such safeguards are more formal than real. In several cases documented in this report
prosecutors did not attend police interrogations or searches and simply appended their signatures at the base of the declaration, or allowed the police
to do it for them. Records of police interrogations rarely show any interventions by defense attorneys on behalf of their clients.

The maximum period allowed for incommunicado detention in terrorism cases is the same as in ordinary criminal cases: ten calendar days (Code of
Penal Procedure, Article 133). Incommunicado detention may not prevent access to the prisoner by the prosecutor, the judge, and the defense attorney
(Law 26447). However, unlike in ordinary criminal cases, Law 25475 gives the police power to impose incommunicado detention unilaterally,
without consulting the judge, although the police are required to inform the representative of the Public Ministry and the judge about the measure.16
The high incidence of torture and other ill-treatment during incommunicado detention in terrorism and treason cases makes clear that the judges are
not exercising adequate supervision. Absent effective judicial oversight, incommunicado detention is an invitation to police abuse. Moreover,
incommunicado detention should not be the rule, but rather should be imposed only following a reasoned determination by the judge to protect the
integrity of the investigation.

Police can determine whether evidence is sufficient to charge, what charge to make and whether the defendant will be tried by a civilian or a military
court. Police evidence in virtually every case we have studied has been acquired from interrogations often uncorroborated by any material evidence.

* The right of defense in faceless court proceedings is severely restricted by lack of adequate access to court files and timely information on sentences
and the progress of cases, excessively rapid hearings in which the defense has no time to prepare; inadequate time and improper conditions for
interviewing clients in prison; the prohibition of questioning in court of members of the police or army, the failure of courts to adequately cross-
examine witnesses for the prosecution, including arrepentidos, and the prohibition on defense lawyers conducting independent cross-examinations of
these witnesses.17 In past years, lawyers have themselvesbeen intimidated, harassed or accused of being guerrilla sympathizers. Defense difficulties
are examined in further detail in Section III.
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* Many of the faceless judges appear to lack experience in assessing evidence in a criminal procedure. Judges for the faceless civilian courts are
drawn from all branches of the judicial service, including courts specializing in land disputes, civil cases, and agrarian law. Judges' lack of
qualifications are evident in a tendency to rely entirely on the results of the police investigation without further inquiry. Faceless courts are also
notoriously subject to pressure from the executive. Lawyers interviewed by Human Rights Watch/Americas in April commented that following a
statement widely reported in the press by a slum community leader claiming that released terrorists were active in his neighborhood, instructions were
sent to the courts to tighten up their verdicts and that this was reflected in a dramatic increase in convictions.

* The most severe restrictions on due process occur in military courts, which under the treason law are given jurisdiction over terrorist crimes
considered so serious as to constitute treason. Not only are the judges active-duty officers dependent on their superior command and empowered to sit
in judgment over their battlefield enemy, proceedings are summary (a verdict must be passed within ten days of a formal charge), meaning that many
verdicts are based on the findings of police reports, without any further investigation.

* Secrecy is the rule in faceless court proceedings. In both civilian and military proceedings, judges and prosecutors are identified by codes. Supreme
Court judges also identify themselves by secret codes when handling treason cases. Hearings take place in specially equipped courtrooms inside the
high security prisons (or military bases in treason cases). They are small rooms with a single door and a large one-way mirror along one wall. In an
adjoining room on the other side of the mirror sit the judges, prosecutor, and court secretaries. They communicate with the defendants and their
counsel on the other side of the mirror through voice-distorting microphones. In the military proceedings the judges and court officials (and
sometimes the defense counsel as well) are hooded. Only the defendant and the attorney are admitted to the trial.

All these measures, which are ostensibly designed to protect the security of judges and court personnel, erode the public accountability of judges
dealing with terrorism cases. Incompetent or corrupt judges cannot be identified and sanctioned, nor can the efforts of good ones be publicly
recognized. Public debate about the grounds for prosecutions, convictions or acquittals is impossible. Undoubtedly secrecy measures are largely
responsible for the public's ignorance of the years of injustices perpetrated in its name, which would not have come to light at all were it not for the
courageous efforts of defense attorneys, human rights advocates, and a handful of journalists.

C. Proposals for Judicial Review

As public concern about unjust imprisonment for terrorism has mounted, the case for a mechanism to review convictions has won more converts
among politicians on both the government and opposition benches. PresidentFujimori has himself talked publicly of the creation of a commission to
review cases. Yet despite a flurry of draft laws since the proposal was first mooted two years ago, nothing has been done.

Since November 1994 seven legislative proposals have been presented to Congress, two from the government benches, three from members of
opposition parties, one from the Ministry of Justice, and one from the vice-president of the congressional Justice Commission.18 Most of these
proposals are premised on the view that numerous people have been unfairly convicted on the basis of false incrimination by repentant terrorists.
Although the mechanisms differ, most of the draft laws contemplate the formation of a special commission to select cases, which would be then
passed to the Supreme Court for a judicial review or would benefit from an amnesty or presidential pardon. Plans for a review commission announced
by the presidents of the Justice Commission and the President of Congress in May 1994 never came to fruition.19 There has never been an adequate
official explanation for these delays.

In April 1996, Luz Salgado Rubianes, the president of the congressional Commission of Human Rights and Pacification, told Human Rights
Watch/Americas that the commission was already engaged in reviewing cases. According to statistics she showed us, the commission had reviewed
148 cases since August 1995. The commission's work did not, however, consist of a review of unfair convictions, but rather of examining procedural
problems, such as complaints from prisoners without defense counsel.20 In an apparent example of political interference with judicial independence,
Salgado explained that the congressional commission also "advised" the Supreme Court in cases in which appellants had asked for a recurso
extraordinario de revision, a last ditch appeal which may be lodged in exceptional circumstances before the Supreme Court or the Supreme Council
of Military Justice.21

D. Lack of Judicial Independence

As noted above, the structural independence of the judiciary was ended when President Fujimori seized dictatorial power in April 1992. Massive
purges of judges and prosecutors sent an unmistakable message that court officers' careers depended on the executive branch. As some democratic
institutions have been slowly restored in Peru, the National Magistrates Council (Consejo Nacional de la Magistratura) has undertaken the job of
reviewing the qualifications of provisional judges and prosecutors throughout the country, in order to determine whether their tenure should be
restored. This process has been completed in Lima, but not in the rest of the country.

The process of restoring judicial independence appears to have been dealt a setback on June 16, 1996, when the Congress-in a late night session
without prior debate-approved Law 26623, creating a Council of Judicial Coordination (Consejo de Coordinacion Judicial) to guide judicial reform.
Although the law is designed to accomplish much needed reform, its positive impact is marred by the concentration of power during a
transitionperiod, to last until December 1998 and possibly to be extended, in the hands of two individuals. One of these individuals, retired Naval
commander José Dellepiane, currently serves as the Executive Secretary of the Executive Commission of the Judiciary (Comision Ejecutiva del
Organismo Judicial). The second individual will represent the Public Prosecutor's Office. These two individuals will have tremendous powers,
including the authority to fire judges and prosecutors, thereby undermining the work of the National Magistrates' Council. The concentration of
powers to reorganize the judiciary in two individuals, one of them already known for close ties to the executive branch and the armed forces, is a step
away from badly needed judicial independence in Peru. In the wake of the promulgation of the law, jurists Arsenio Oré Guardia and Javier de
Belatnde resigned from the Academia de la Magistratura, a new institution created by Peru's 1993 Constitution to professionalize judges, in protest.

III. LIMITATIONS ON THE RIGHT TO DEFENSE

While formal access to defense counsel is guaranteed by law even during police custody, in practice defense is reduced to little more than a formality,
particularly in the military courts. Four features of civilian and military faceless courts severely limit the possibility of an effective defense; the
summary nature of court investigations and trial proceedings, prohibitions on the questioning of police and the use of secret witnesses, obstacles to
access to trial files, and the anonymity of the judges.

A. Summary Investigations

Article 13 of Law 25475 establishes a rigid limit of thirty days extendable to fifty days for the trial investigation, compared with the four months
stipulated by the Code of Criminal Procedures for ordinary criminal investigations. The truncated investigation means that defense attorneys have
great difficulty collecting evidence, which often involves travel to rural areas to interview their clients or potential witnesses. Time is insufficient for
the courts to conduct a proper criminal investigation; terrorist cases typically involve conspiracies in which more than ten defendants may be involved
and police investigators have to deal with terrorist groups' strategies to conceal evidence.22 In view of this, it is little surprise that, faced with a choice
to give defendants the benefit of the doubt, or convict, the courts more often than not choose to convict.

B. Prohibition of Cross-Examination of State Agents

Article 13 of Law 24575 also prohibits the appearance as witnesses of police or military personnel who participated in the interrogation. This legal
prohibition rules out effective questioning of police evidence.23 This limitation makes it virtually impossible to prove torture or coercion by police in
obtaining confessions or incriminating 